
320 

12 CFR Ch. II (1–1–06 Edition) Pt. 211 

(b) If the parties described in each para-
graph of subsection (a) have made an agree-
ment selecting the law of a particular juris-
diction to govern rights and obligations be-
tween each other, the law of that jurisdic-
tion governs those rights and obligations, 
whether or not the payment order or the 
funds transfer bears a reasonable relation to 
that jurisdiction. 

(c) A funds-transfer system rule may select 
the law of a particular jurisdiction to govern 
(i) rights and obligations between partici-
pating banks with respect to payment orders 
transmitted or processed through the sys-
tem, or (ii) the rights and obligations of 
some or all parties to a funds transfer any 
part of which is carried out by means of the 
system. A choice of law made pursuant to 
clause (i) is binding on participating banks. 
A choice of law made pursuant to clause (ii) 
is binding on the originator, other sender, or 
a receiving bank having notice that the 
funds-transfer system might be used in the 
funds transfer and of the choice of law by the 
system when the originator, other sender, or 
receiving bank issued or accepted a payment 
order. The beneficiary of a funds transfer is 
bound by the choice of law if, when the funds 
transfer is initiated, the beneficiary has no-
tice that the funds-transfer system might be 
used in the funds transfer and of the choice 
of law by the system. The law of a jurisdic-
tion selected pursuant to this subsection 
may govern, whether or not that law bears a 
reasonable relation to the matter in issue. 

(d) In the event of inconsistency between 
an agreement under subsection (b) and a 
choice-of-law rule under subsection (c), the 
agreement under subsection (b) prevails. 

(e) If a funds transfer is made by use of 
more than one funds-transfer system and 
there is inconsistency between choice-of-law 
rules of the systems, the matter in issue is 
governed by the law of the selected jurisdic-
tion that has the most significant relation-
ship to the matter in issue. 

[55 FR 40801, Oct. 5, 1990; 55 FR 47428, Nov. 13, 
1990] 
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1 Section 25 of the FRA (12 U.S.C. 601–604a), 
which refers to national banking associa-
tions, also applies to state member banks of 
the Federal Reserve System by virtue of sec-
tion 9 of the FRA (12 U.S.C. 321) 
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AUTHORITY: 12 U.S.C. 221 et seq., 1818, 1835a, 
1841 et seq., 3101 et seq., and 3901 et seq.; 15 
U.S.C. 1681s, 1681w, 6801 and 6805. 

Subpart A—International Oper-
ations of U.S. Banking Organi-
zations 

SOURCE: 66 FR 54374, Oct. 26, 2001, unless 
otherwise noted. 

§ 211.1 Authority, purpose, and scope. 
(a) Authority. This subpart is issued 

by the Board of Governors of the Fed-
eral Reserve System (Board) under the 
authority of the Federal Reserve Act 
(FRA) (12 U.S.C. 221 et seq.); the Bank 
Holding Company Act of 1956 (BHC Act) 
(12 U.S.C. 1841 et seq.); and the Inter-
national Banking Act of 1978 (IBA) (12 
U.S.C. 3101 et seq.). 

(b) Purpose. This subpart sets out 
rules governing the international and 
foreign activities of U.S. banking orga-
nizations, including procedures for es-
tablishing foreign branches and Edge 
and agreement corporations to engage 
in international banking, and for in-
vestments in foreign organizations. 

(c) Scope. This subpart applies to: 
(1) Member banks with respect to 

their foreign branches and investments 
in foreign banks under section 25 of the 
FRA (12 U.S.C. 601–604a);1 and 

(2) Corporations organized under sec-
tion 25A of the FRA (12 U.S.C. 611–631) 
(Edge corporations); 

(3) Corporations having an agreement 
or undertaking with the Board under 
section 25 of the FRA (12 U.S.C. 601– 
604a) (agreement corporations); and 

(4) Bank holding companies with re-
spect to the exemption from the non-
banking prohibitions of the BHC Act 
afforded by section 4(c)(13) of that act 
(12 U.S.C. 1843(c)(13)). 

§ 211.2 Definitions. 

Unless otherwise specified, for pur-
poses of this subpart: 

(a) An affiliate of an organization 
means: 

(1) Any entity of which the organiza-
tion is a direct or indirect subsidiary; 
or 

(2) Any direct or indirect subsidiary 
of the organization or such entity. 

(b) Capital Adequacy Guidelines means 
the ‘‘Capital Adequacy Guidelines for 
State Member Banks: Risk-Based 
Measure’’ (12 CFR part 208, app. A) or 
the ‘‘Capital Adequacy Guidelines for 
Bank Holding Companies: Risk-Based 
Measure’’ (12 CFR part 225, app. A). 

(c) Capital and surplus means, unless 
otherwise provided in this part: 

(1) For organizations subject to the 
Capital Adequacy Guidelines: 

(i) Tier 1 and tier 2 capital included 
in an organization’s risk-based capital 
(under the Capital Adequacy Guide-
lines); and 

(ii) The balance of allowance for loan 
and lease losses not included in an or-
ganization’s tier 2 capital for calcula-
tion of risk-based capital, based on the 
organization’s most recent consoli-
dated Report of Condition and Income. 

(2) For all other organizations, paid- 
in and unimpaired capital and surplus, 
and includes undivided profits but does 
not include the proceeds of capital 
notes or debentures. 

(d) Directly or indirectly, when used in 
reference to activities or investments 
of an organization, means activities or 
investments of the organization or of 
any subsidiary of the organization. 

(e) Eligible country means any coun-
try: 

(1) For which an allocated transfer 
risk reserve is required pursuant to 
§ 211.43 of this part and that has re-
structured its sovereign debt held by 
foreign creditors; and 

(2) Any other country that the Board 
deems to be eligible. 

(f) An Edge corporation is engaged in 
banking if it is ordinarily engaged in 
the business of accepting deposits in 
the United States from nonaffiliated 
persons. 

(g) Engaged in business or engaged in 
activities in the United States means 
maintaining and operating an office 
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